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Welcome to the autumn edition
of Reflections Magazine
I hope you are safe and well.
This introduction seems to be the norm for
written interactions in current times. Safety
and security were somewhat of a given
during 2019, but this basic need is now
being challenged by an unseen adversary.
In spite of the ongoing challenges we are
all now facing, I hope that this period has
shown how resilient and adaptable we are.
What would have seemed unfathomable
this time last year has now become very
much routine. The ‘keep calm and carry on’
mantra is as relevant now as it was in 1939,
and there is so much inspiration that we
can take from the collective efforts to not
just survive but thrive in these challenging
conditions.
In light of this upbeat tone, this edition of
Reflections is very much forward-thinking
and forward-planning focused as we look
ahead to the opportunities that 2021 will
bring.
After picking through the aftermath of one
of the most controversial elections in living
memory, John Havard shares his views on
the proposed tax plans of President Biden.
Much has been made of the tax increases
(or tax reduction reversals depending on
your view). So, tax planning in advance
of year-end may prove to be a wise move
if it transpires the Democrats are able
to implement changes retroactively to
January 1 2021.

Oliver Burton walks us through the annual
‘year-end planning’ options, where he
highlights some simple tax breaks that should
form part of a well-rounded tax mitigation
strategy – what you might call ‘easy wins’. He
also touches on some more complex areas
that could offer significant tax savings.
Ishali Patel gives us a timely reminder on
the rules of the road around US citizenship
renouncement and rescinding greencards.
This area can be full of pitfalls, so Ishali has
kindly covered the key tax points to consider if
this is on your agenda.
Alex Straight walks us through the myriad
of updates to what is, in my view, the highly
complex transition tax and GILTI regime.
Thankfully Alex has included an acronym/
tax jargon glossary to help demystify tax law,
which is so often seen as a foreign language. I
for one will be referring to this often.
Next, Adam Smith shares his thoughts on the
challenges of running a full-blown graduate
recruitment program in a virtual world. As a
firm, we are delighted to have welcomed a
raft of new joiners over the last quarter. Ross
Annand was one such new hire and shares his
views on the bizarre situation of joining a firm
during lockdown.
We hope that these insights help you to
embrace the opportunities that lie ahead. And
may we take this opportunity to wish you and
your family a safe and prosperous holiday
period. Roll on 2021…
Written by Adam Rose
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Will a Biden administration
lead to changes in federal
taxation?
On 20 January 2021 Joe Biden will be sworn in as the 46th
President of the United States. Will this event herald major
changes to US federal taxation? If so, what will be the impact of
those changes on Americans living and working outside the US?

By John Havard, US/UK Private Client Director

Markers for change put down
during election year
During the campaign a number of tax
changes were suggested, but without
anyone in the Biden team going into detail.
Every suggestion involved higher taxes,
including:
■

Returning the 37% maximum income
tax rate to its pre-Trump level of 39.6%

■

Increasing the tax rate on capital gains
from 20% to 28%

■

Taxing capital gains at the same rates
as ordinary income

■

Ordinary income treatment of carried
interest participations
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■

■

An early reduction of the Estate & Gift
Tax exemption from the current level
of $11.58m per person. ($23.16m per
married couple) to where it would have
been under pre-Trump legislation
Abolition of the ‘step-up’ basis for
inherited assets (for capital gains
purposes the suggestion is that
someone inheriting property would
have the same cost basis* as the
person from whom they inherited,
instead of being deemed to have basis
equal to market value at the time of
the previous owner’s death.)

* Basis is the monetary figure that reflects
a taxpayer’s investment in property. The
amount of basis will determine the extent
that gain/loss arises when there is a
disposal of property.
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How would such changes impact
‘overseas’ Americans?
Any changes made to US tax rates will need to
be viewed through the prism of an individual
being able to offset (i.e. credit) one country’s
tax against what another country assesses in
relation to the same income source.
If the US already taxes at a higher rate than
the country in which an ‘overseas’ American
is resident, then clearly any increase in US tax
rates means a greater overall tax cost.

5

If the country of residence currently has tax
rates that are higher than the US, there is a
very simple analysis. This applies, provided
that the same amount of income/gain is taxed
in both the US and the foreign jurisdiction. In
very broad terms, if US tax increases do not
make it the higher taxing of the two countries,
there will be no increase in the overall
economic cost of taxation.
However, there could be a mixture of results
within the same foreign country. For example,
consider a US citizen who is resident in the
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UK. Currently the UK taxes at rates either
equal to or higher than the US. If the US were
to both increase the maximum income tax
rate to 39.6% and increase the capital gains
rate from 20% to 28%, the UK would still have
higher tax rates on ordinary income, but the
US would have a higher rate on capital gains.
In contrast, should the US choose in future to
tax a higher amount of income/gain than the
foreign jurisdiction, bespoke calculations will
be required to determine the extent (if any) to
which the overall tax cost changes.
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For example, a US citizen resident in the UK
inherits property with a fair market value of
$100,000. Two years later this property is sold
for $120,000. Under current law, both the US
and the UK treat the capital gain arising on
sale as the difference between the $120,000
sales price and the $100,000 fair market value
on the death of the previous owner. Should
the US abolish the ‘step-up’ basis in favour
of a ‘carry-over’ of the deceased’s basis to
the new owner, the US would then be taxing
a greater amount of gain than the UK. Had
the deceased owned the property for a long
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time and originally paid $40,000 to acquire it,
adoption in the US of a carry-over basis would
result in the new owner having $80,000 of gain
compared with only $20,000 under the present
stepped-up basis.
Interestingly, when Joe Biden was a first
term senator, abolition of the ‘step-up’ basis
happened under a Republican administration.
This was as long ago as 1976. However,
the change caused such complications to
the administration of estates that it was
abandoned within two years under the
successor Democrat administration.

What are the actual chances of such
changes becoming law?
As aficionados of the racetrack are aware,
in addition to knowledge of the runners and
riders, it is helpful to know the odds before
placing a bet.
For proposals to become law, the legislative
Bill containing them must negotiate three
hurdles. Failure to clear any one of the
following means that proposal is lost:
1.

Approval by the House of Representatives
(the House)

2.

Approval by the Senate

3.

Signature by the President

In recent decades, the once bi-partisan
approach to tax reform has been notably
absent. Unless both the House and the Senate
are of the same political persuasion as the
President-elect, tax policies espoused during
the election are liable to remain pipe dreams
for Mr Biden.
The recent elections left the Democrats with
continued control of the House. However, the
final composition of the Senate will not be
known until late in the first week of January
2021, when the electors in Georgia decide on
their two representatives in the Senate.
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If both of Georgia’s seats in the Senate were
to go to the Democrats, the balance in the
100-member Senate would be 50:50 between
Democrats and Republicans. However, such a
tie would effectively mean Democrat control.
When a Senate vote is tied, the (normally nonvoting) Chair of the Senate has a casting vote.
As the Vice-President is the Senate Chair, that
would deliver effective Democrat control.

requirement to reconcile will be satisfied is not
possible in the context of permanent changes
to taxation. Consequently, legislative changes
made by the budget reconciliation route
have a limited lifespan with a clearly defined
‘sunset’ date. If a measure will only be in force
for, say, a ten-year period; projections over
that limited period are capable of generating
evidence that the measure is sufficiently
fine-tuned for the overall outcome to
be revenue neutral. The use of budget
reconciliation to achieve the tax changes
passed in December 2017 explains why the
enhanced estate and gift tax exemption
included in those changes will ‘sunset’ at the
end of 2025.

There is a further barrier to permanent
tax reform measures. Unless at least 60
members of the Senate support a proposal, a
determined minority can resort to a filibuster.
That technique involves one opponent after
another taking the floor of the Senate to ‘talk
the measure out’. If someone is still talking
when no more time is available for debate, the
measure under discussion is lost. Determined
filibusters in the past have involved Senators
reading out loud the A to Z entries in the
telephone directory.

Only if the Democrats win both of Georgia’s
seats in the Senate, will the incoming Biden
administration have the means to get its tax
proposals through Congress. Any other result
in the Georgia elections will mean that some
support from moderate Republicans in the
Senate will be required before any tax changes
can be made. Should such Republican support
prove possible, it will likely be for a much
watered-down version of what the Biden
team were suggesting prior to the November
elections.

Unlike most States, Georgia does not have
‘first past the post’ elections to the Senate.
Because no candidate scored in excess of half
the votes cast in the November 2020 election,
the top two candidates in both constituencies
will have a run-off election in January 2021.

It is possible to get time limited measures
through the Senate with only a simple
majority, using a process known as budget
reconciliation. This sidesteps what would
otherwise be procedural obstacles. The
tax changes enacted by the Republicans in
December 2017 were achieved using this
process.
However, the budget reconciliation approach
to legislation has its own downsides. The
more obvious of these is indicated by the
‘name on the tin’. Such a measure must,
overall, be revenue neutral.
The cost to the public purse of any tax cuts
must equal (i.e. reconcile to) the additional
revenue raised elsewhere in the measure.
Generating mathematical evidence that the
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Only if the Democrats win
both of Georgia’s seats in
.
the senate, will the incoming
Biden administration have
the means to get its tax
proposals through Congress.
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2020 year-end tax planning:
8 top tips
With the end of the US tax year fast approaching, we look at
some of the tax planning opportunities available to Americans
based in the UK, together with some key dates for your diaries.

With that in mind, and as 2020 comes to
a close, it’s a good time to think about the
planning opportunities that may still be
available to you before the end of the year.
While there will be some low hanging fruit
which you may already be familiar with, it’s
important to also consider some of the more
complex tax planning opportunities which
could apply to your situation.

1. Get on top of your foreign tax
credits
If you claim foreign tax credits on a paid basis,
you may be required to accelerate your UK (or
other foreign country) tax payment into the
current calendar year.
Concentrating on the UK, the tax due here on
untaxed 2020 income and gains will most
likely be payable after the end of the 2020
calendar year. So, by making this payment in
December 2020 instead, you can ensure that
this tax credit is available to offset any 2020
US tax that would otherwise be due.

So, what can you be doing now to optimise
your global tax position? Here are seven of our
top tips for your consideration.

By Oliver Burton, US/UK Senior Tax Manager
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At the time of writing, Joe Biden has just been
confirmed as president-elect of the United
States. The impact this will have on US tax
policy is still uncertain, but we should certainly
be expecting some significant changes as we
move into 2021.
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Is this relevant to you?
This is typically relevant to you if you are:
■

a self-employed individual

■

a partner in a partnership

■

an arising basis taxpayer

■

an individual becoming ‘deemed
domiciled’ in the UK

■

an individual with significant one-off
transactions in 2020, such as a capital
gain or carried interest payment

However, it is less relevant if you are in receipt
of employment income only, on which taxes
are typically correctly withheld at source.
An important point to note here is that the
US/UK income tax treaty needs to be
reviewed, to determine which jurisdiction has
the primary taxing right on the specific income
in question.
If you are a US taxpayer resident in the UK,
the UK is awarded that right on most types of
investment income, excluding US real estate
and a portion of US dividend income.
And for the avoidance of any doubt, if you
claim foreign tax credits on the accrued basis,
the above will not apply to your situation.

2. Double-check charitable
donations
For a charitable donation to be deductible in
the 2020 tax year, it must be paid within 2020.
This applies to donations being made in both
cash and via other property.
The tax deduction for a charitable donation
has typically always been limited to a
percentage of your adjusted gross income
– 60% in 2019, for example. In 2020, the
Coronavirus Aid, Relief and Economic Security
(CARES) Act relaxed that limit and will allow
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a deduction for qualifying donations at up to
100% of your adjusted gross income.

be better off simply claiming the standard
deduction instead.

In addition to that change for 2020, it is
always worth exploring other methods of
donation that may help you achieve your
aims. For example, the ability to donate
shares instead of cash can be overlooked.
Appreciated stock can be donated to charity,
with the fair market value of the stock
generally equating to the deemed donation
value.

Making the choice between an itemised
deduction and the standard deduction is
something that you can do each year. This
could make it more efficient to carry out
one-off larger charitable donations every few
years, rather than smaller annual payments.

What is more, the capital gains tax on the
‘sale’ will not apply when the charity later
sells the stock, so this represents a very clear
double tax saving.

A Biden administration raises the prospect of
an increase to the long-term capital gains tax
rate in 2021. With this in mind, taxpayers may
be considering realising capital gains in 2020
to ensure the 20% rate applies.

There are also specialist donor-advised
funds available which exist to enable both a
US and UK tax deduction on your charitable
donations. However, a fee is often payable
for these services, so these should only be
considered when looking to make larger
donations.
Many large US universities and investment
houses can offer similar dual-qualifying
structures, so the next time you are
considering a donation, it might be worth
asking the charity if they have such a structure
in place, because they may not be aware of
your status as a US and UK taxpayer.

3. Itemised deductions vs the
standard deduction
It is important to remember that the standard
deduction has increased significantly in recent
years. For 2020, the standard deduction for
single taxpayers and those married but filing
separately is $12,400. Married couples who
file a joint return will be entitled to a standard
deduction of $24,800.
With this in mind, and depending on the
amounts involved, some taxpayers who have
claimed itemised deductions historically,
including charitable donations, may now
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4. Releasing unrealised losses

Typically, it is worth considering releasing
any unrealised capital losses within the
same calendar year as capital gains. In most
circumstances, capital losses cannot be
carried back to earlier years, so by realising
losses in the same year as gains, you can
achieve a noticeable tax saving.
Note that the ‘matching’ of losses to gains is
not necessarily required and so you do not
need to realise short-term losses to offset
short-term gains.
If your capital losses exceed your capital
gains, the excess can be deducted on your tax
return and used to reduce other income (up to
an annual limit of $3,000, or $1,500 if you are
married but filing separately).
If your capital losses for the year exceed your
capital gains and the deductible amount, the
remaining loss is carried forward indefinitely
for use against future capital gains.
Given that it is possible a Biden administration
may oversee an increase to the long-term
capital gains tax rates, a counter argument
is that losses realised in 2021 (where there
are going to be gains in 2021 in any event)
could be ‘worth more’ than if they were to be
realised in 2020 and offsetting gains at the
current rate.
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Always consider foreign exchange rates when
realising any capital losses to avoid any nasty
surprises.

You are also able to give unlimited amounts
towards tuition or medical expenses, if you
pay the provider directly.

If you are selling an asset denominated in a
currency other than US dollars (USD), the cost
basis and proceeds will need to be converted
into USD to determine the loss from a US
tax perspective. This can trigger unexpected
results and, sometimes, flip a foreign loss into
a USD gain.

Beyond the annual exclusion, the lifetime
gift and estate tax exemption will apply sometimes referred to as the unified credit.
For 2020, the amount is an inflation adjusted
$11.58m, which may allow small additional
non-taxable gifts to be made by those who
have previously exceeded their lifetime limit.
Be warned, it is likely that the highly generous
exemption amount will sharply reduce in
2021 under a Biden administration. With
that in mind, if you are considering some
planning that utilises the exemption, now
may be the right time to act but please take
comprehensive advice first.

5. Consider State and Local taxes
One of the key changes as part of President
Trump’s tax reform in recent years was a
heavy restriction on the deductibility of State
and Local taxes on the Federal tax return.

Use of the unified credit during your lifetime
will of course reduce the exemption available
on death.

This restriction remains in place for 2020
and taxpayers can only claim up to $10,000
of State and Local taxes as an itemised
deduction.

The annual gift limit to a non-US spouse has
also been increased to $157,000 for 2020.

Bearing this in mind, it is worth giving some
thought as to whether benefit can still be
derived from accelerating those quarter
four (Q4) estimated State tax payments.
The decision on whether to do so should be
informed by the wider context of claiming
itemised deductions or the standard
deduction, so it may be worth speaking to
your adviser about this.

7. Life after retirement
There is still time to make contributions to
your retirement plan for the 2020 tax year.
For those under 50 years of age, the amount
you can contribute to a Traditional Individual
Retirement Account (IRA) or Roth IRA sits at
$6,000 for 2020 – the same limit applied for
2019.

6. Feeling generous?
The gift tax annual exclusion for 2020 sits
at $15,000, which is the same amount as in
2019. This means that you can generally gift
up to $15,000 in the tax year to any number of
people without those gifts being taxable. For
married taxpayers who are splitting gifts, the
exclusion for 2020 is $30,000.
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The maximum 2020 contribution to a 401(k)
plan is $19,500. Again, this applies to those
under 50.
To maximise your tax-deferred savings,
you may wish to discuss with your financial
advisor whether fees levied by your pension
provider can be met using assets held outside
of the plan.
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8. Taxes going up?

Key dates for the 2020 tax season

Finally, it’s likely that we will see an increase
in the ordinary income tax rates which could
apply for 2021. For 2020, the maximum rate
sits at 37%, but this could increase back up to
something like the 39.6% rate we had before
the tax cuts made by President Trump. With
that in mind, if it’s possible to bring forward
any income receipts, that could end up being
beneficial.

When it comes to your US tax obligations,
here are some of the key dates you need to be
aware of:

15

■

■

15 April 2021 is the deadline for filing
2020 Federal income tax returns
Certain individuals residing outside of
the US can get an automatic two-month
extension until 15 June 2021 to file their
returns
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■

It may also be possible to request a
further extension until 15 October 2021
for taxpayers residing both in and outside
of the US, subject to the timely filing of
Form 4868.

Importantly, these extensions only apply to the
filing deadline, not the payment deadline of
15 April 2021, which applies in all situations
and should be met to avoid late payment
interest and penalties.
So, as the year draws to an end, it is worth
bearing in mind not only the key tax dates
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for your diary and general tax housekeeping,
but also exploring some of the additional tax
planning opportunities we’ve outlined above.
If you are a UK taxpayer, it will be important to
consider the impact any of the above planning
may have on your UK tax position. We are well
placed to assist in that respect.
If you are unsure about how any of the
aspects we’ve discussed in this article might
apply to you, please feel free to get in touch
for help and advice.
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Exploring Transition Tax
and nudge theory
By Alex Straight, US/UK Private Client Partner

For several years, the UK government
has adopted nudge theory as a way to
encourage positive behaviours amongst
society. Nudge theory describes how
behaviours can be changed by adding a
‘nudge’ rather than creating hard and fast
rules. You likely experience daily examples
of ‘nudging’ in your local supermarket
where they deliberately direct you to
certain products or offers through targeted
placement.

Nudge theory and tax
enforcement
In recent years, nudge theory has entered
the world of tax enforcement. HM
Revenue & Customs (HMRC) have issued
many nudge letters to taxpayers asking
if they have taken part in various tax
arrangements or have any undisclosed
income. Most of these are relatively
unthreatening and trigger taxpayers to
review their affairs and flag to their tax
advisor, therefore achieving their aim in
increasing tax compliance. Sometimes the
nudge has been more than this and strays
into asking questions about a specific
taxpayer outside of the regular informal
letter nature. This particularly occurs where
HMRC requests signed certification from
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a taxpayer, outside of a personal enquiry
situation.
In the US, it seems that the Internal
Revenue Service (IRS) is now also using
nudge letters to improve tax compliance
and as a first step towards enforcement.
The Large Business and International team
(LB&I) within the IRS are responsible for
a number of areas affecting international
US taxpayers. This includes administration
of business taxes and the international
compliance programs, including the
Streamlined Filing Procedures program.
Since 2017, LB&I have been identifying
various compliance enforcement
campaigns to focus their resources on.
The number of active campaigns now
exceeds fifty. These campaigns can take
the form of general nudge letters. They
are typically targeted at certain taxpayers
based on information that the IRS holds.
This can be based on the tax return or
information obtained from banks or other
financial institutions, such as the previous
cryptocurrency letters.
One of the newer campaigns announced
is the enforcement of the Section 965
Transition Tax or Repatriation Tax for
individuals.
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as the large corporations and the historically
accumulated earnings of their company would
be taxed by the IRS.

For US individual
taxpayers, there is a host
of compliance reporting
required
What is the Transition Tax?
The Transition Tax was brought in as part of
the 2018 US tax reform, passed very late in
2017. It was heavily reported on at the time as
it impacted large US multinational companies.
Essentially, they would be taxed on their
accumulated overseas earnings in a bid to
encourage them to repatriate the funds back
to the US. However, this one-off Transition Tax
would be at a reduced rate than would usually
be paid on repatriated earnings. However,
what was not as widely known was that this
tax would also affect US individuals and their
overseas companies.
For US individual taxpayers, there is a host of
compliance reporting required for their various
non-US interests. This includes receipts of
gifts, bank accounts and certain non-US
shareholdings.
Where US individuals own non-US companies
these companies can be required to be
reported annually as part of the US individual’s
tax return. A typical example is a US citizen
who lives in the UK and owns a UK company.
The individual may be subject to US taxes on
the company income, dependent on the nature
of the company. However, apart from the
reporting burden each year, this historically
was not necessarily an issue for many
entrepreneurs with non-US active trading
companies.
The imposition of the Transition Tax meant
that the owners faced the same tax treatment
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What does the IRS’ new Transition
Tax campaign mean?
Unlike other provisions of the 2018 tax rule
changes, the Transition Tax applied to the last
taxable year prior to 1 January 2018. Where
the Transition Tax applied, decisions and
planning were required to be taken in a short
space of time as part of many taxpayers’
2017 US tax returns. This had not only tax
but operational implications for the business
owners, such as cash extraction and asset
investment.
Over time, the IRS have issued various
regulations and pieces of guidance with
respect to the Transition Tax for taxpayers and
their accountants.
The current LB&I campaign highlights that
they think enough guidance and time has
passed for taxpayers to have correctly filed for
and addressed any Transition Tax in relation
to their non-US company interests.
LB&I have now begun sending nudge letters
to certain taxpayers, who previously reported
their foreign companies to the IRS, to ask
them to review their Transition Tax position
and to action any amendments required to
bring them into compliance.
For many taxpayers, this nudge letter will not
require any further action as they will have
considered and reported this at the time.
However, for some taxpayers who failed to
fully disclose or failed to properly calculate,
this will be a trigger for them to get their
affairs up to date.
The nudge letter is the first step and
encourages voluntary disclosure by taxpayers.
In some cases, where the IRS suspects noncompliance, they can escalate to open an
enquiry into the taxpayer.
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Expatriation – the rules of
the road
By Ishali Patel, US/UK Private Client Director

Introduction
There are many reasons why individuals
would consider giving up their US
passport or long-term permanent resident
(greencard) status. These include:
■

■

■

worldwide taxation on a citizenship
basis
the often-punitive tax implications
of accessing foreign investments or
setting up a business outside of the
US or
passing on wealth to non-US family
members particularly where families
are multi-jurisdictional.

There are also a whole host of individuals,
colloquially known as ‘accidental
Americans’, who may have acquired their
US citizenship as a result of being born in
the US while their parents were working
there and who left in their infancy and have
no other connection to the US, for example.
Unfortunately, the US does not make it easy
for people to go through the process of
giving up their US passport or greencard,
and there are a number of anti-avoidance
provisions which people need to be aware
of before considering taking this step.
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In addition, there are of course immigration
implications to consider alongside the
tax and we would always recommend
consulting a US immigration attorney to
understand the consequences from an
immigration perspective before making
this decision.

What are the rules?
When a US citizen or long-term permanent
resident ‘expatriates’ (the term assigned to
relinquishment of one’s US citizenship or
long-term permanent resident status), the
Internal Revenue Service (IRS) will require a
‘deemed disposal’ calculation on all of the
individual’s assets based on the fair market
value at the date before expatriation.
The rate of tax will depend on the nature
of the asset in question and there are
special rules with regards to items such as
deferred compensation and pensions.
The rules allow for the deemed gain on a
main home to benefit from the $250,000
(single or Married Filing Separate status)
exclusion (to the extent that the individual
would otherwise qualify for it) and there
is an overall annual exemption of up to
$725,000 (2019) of the deemed gain
available.
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In addition, the individual must be fully
compliant with their US tax returns for the last
five years up to the year before expatriation
before the IRS will accept that the individual
has successfully expatriated.

expatriates’ and this US tax status will stay
with the individual for life. This can impact
an individual in the future, particularly when
gifting assets or receiving US-sourced income
later.

Who do the rules apply to?

Are there any exceptions?

The rules apply to all US citizens and those
individuals who have held their greencard for
at least eight out of fifteen years who either
have a net worth of more than $2,000,000
or an average tax liability of more than
$168,000 (2019) over the last five years.
These individuals are known as ‘covered

There are limited exceptions to the
expatriation rules. These include being a dual
citizen at birth where you continue to be a
citizen and taxed as a resident of that other
country or expatriating before reaching the
age of 18 and a half.

23

Blick Rothenberg

Are there any mitigating strategies?
The expatriation rules are designed to be
far-reaching and to provide limited room for
manoeuvre. However, strategies that could
be considered would be transferring assets
between spouses or actually selling assets in
order to receive proceeds and pay the tax due
rather than suffering a dry tax charge upon a
deemed disposal.
For greencard holders who wish to relinquish,
doing so before they hold it for eight years
would remove them from the scope of these
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rules. Note that relinquishment means
formally giving the greencard up (rather than
just letting it expire) for these purposes.

Conclusion
The decision to expatriate has wide
implications, not just with regards to tax but
also immigration and other factors. If this is
something that you are thinking about, please
get in touch with your usual Blick Rothenberg
contact who would be happy to discuss this in
more detail.
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Compliance, compliance,
compliance
By Daniel Hyde, US/UK Private Client Partner

A new decade is upon us, and in this
Covid-dominated world it is already easy to
look back at the last ten years as a different
era. Never before have world events so
dramatically defined one decade from
another.
Back in our newly configured but oh, so
familiar home offices, we are however
reminded daily that the sun has barely
set on the 2010s as we work away at
Federal tax returns with the ‘2019’ stamp
screaming at us from the corner of every
form. If tax for the twenties is set to be
defined by the high rates required to
prop-up damaged economies in a postCovid fallout, then how should we look
back on the ‘teenies’?
Information exchange, perhaps? Seismic
changes to the taxation of anything
‘international’, for sure. But also, a
complete shift in the burden of compliance.
We have felt that in all aspects of life, from
corporate regulation to GDPR. But Federal
income tax has been no exception.
It is ironic that we end the decade working
with President Trump’s ‘postcard’ sized
tax return. Complex taxpayers now have
several pages of print on European A4 or
US Legal-sized paper to thumb through to
see the data that used to comprise the first
two pages of the tax return. And hidden
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behind those pages are hundreds or even
thousands more of forms and disclosures.
The decade began immediately following
the US Treasury Department’s action
in Switzerland which gave birth to the
Offshore Voluntary Disclosure Programme
(OVDP). This used the humble Report
of Foreign Bank and Financial Accounts
(FBAR) as the hook, citing eye-watering
penalties for non-compliance. Gone are
the days when the FBAR was a mystery to
many taxpayers; the ambiguously named
Form TD F 90-22.1. And gone were the
days when tax return preparers suggested
rather casually to taxpayers the need to file
this form in a transmittal letter. Form TD
F 90-22.1 became the FBAR and became
a subject for lawyers and senior partners.
Tax return preparers tracked its filing with
military grade precision.

It is ironic that we end
the decade working
with President Trump’s
‘postcard’ sized tax return.
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Form 8938 then followed, the unwanted
child of the FBAR. This was driven by
a need to duplicate an itemisation of
all foreign financial assets, while also
extending out to include other assets such
as shares, to value illiquid assets and to
reconcile the income and gains arising
from them to the tax return.
Information returns for interests in foreign
companies, partnerships and trusts had
existed for years but got longer and
more complex. These also unpinned the
IRS campaigns to ensure international
compliance. And as understanding and
literacy increased so then the sense of
burden did too.
Questions remained – is my UK pension a
trust? Do I need to report? As the IRS’ focus
increased on this compliance we all felt a
greater need to file, if in doubt. Penalties
for non-compliance became increasingly
commonplace and less easy to appeal.
By the end of the decade, Controlled
Foreign Companies (CFC) reform and GILTI
legislation meant Form 5471 was more
than a translation of financial statements,
instead becoming a complex, shadow
corporate tax return requiring specialist
knowledge.
There is no doubt that information
exchange, Foreign Account Tax
Compliance Act (FATCA), is the real legacy
of the decade, along with some once-ina-generation areas of reform. But to both
the average US filer and the complex US
filer alike , the burden of compliance will
have never felt greater and the stakes
never higher. In the meantime, it is for the
advisors to ensure that proactive planning
never gets lost in a sea of reactive formfilling.
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Jargon buster for US owners
of non-US businesses
Being a US owner of a non-US business can be confusing and
often requires much greater US tax reporting. Below we explain
the meaning behind the jargon and acronyms surrounding the
potential complexities.

Owning and running a business can be
time-consuming and challenging. From
looking after your employees, developing new
business and securing finance, there are many
different tasks that business owners need to
consider.
However, there has always been an added
layer of complexity for business owners
who are also US persons. Due to the US
taxing its citizens and long-term residents
on a worldwide basis, there have been
longstanding reporting and anti-avoidance
issues to consider. As ever with the US tax
system, jargon and acronyms are everywhere
and create confusion. We help unpick these
below.

By Alex Straight, US/UK Private Client Partner
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1. Check the Box Election (CTB)
What is it?
A CTB Election is the common name given to
a US entity classification election. To help US
owners of non-US entities, this election allows
certain non-US entities to change their US tax
treatment for US tax purposes.

How is it taxed by the IRS?
This may help fix some of the hybrid
consequences by aligning both US and
non-US tax treatments. It may also be used
for corporate structures as part of planning
intended to avoid Controlled Foreign
Corporation or Passive Foreign Investment
Corporation status. The election may result in
taxable income/gain.

330

What do I have to file?

How is it taxed by the IRS?

Non-US entities will need to obtain an
Employer Identification Number using Form
SS-4 and file Form 8832.

Transparent and opaque entities are taxed
differently. For example, an owner of a
partnership is taxed on their share of income
of the partnership as it arises, regardless of
whether the income is distributed. An owner
of a corporation is taxed on their dividends
received. This treatment mismatch needs to
be considered to avoid double taxation.

2. Controlled Foreign Corporation
(CFC)
What is it?

What do I have to file?

A CFC is a non-US corporation which is
controlled by US owners who each hold over
10% of vote or value of the shares. It can
be tricky to determine as it includes direct,
indirect and constructive ownership.

Consideration is needed for your US tax
return filing as to how and when income is
recognised and how credit for foreign taxes is
claimed. Forms such as Form 5471, 8865 and
8858 may be required.

How is it taxed by the IRS?

4. Global Intangible Low Taxed
Income (GILTI)

It is taxed on any salary or dividends paid
from the CFC, much like how HM Revenue
& Customs (HMRC) would tax a UK resident
shareholder. However, US owners of CFCs
also need to be mindful of certain
anti-avoidance rules that could create
additional US taxable income.

What is it?
GILTI is a type of US deemed income which
US owners of a CFC may have to include on
their US tax return. If the CFC is considered to
have profits be derived from intangible assets,
the owner will need to report and pay tax on
their share of GILTI. Only a prescribed amount
of a CFC’s profit compared to the value of the
depreciable tangible assets is not considered
GILTI.

What do I have to file?
You are required to file Form 5471 annually
with your US tax return.

3. Hybrid Entity
How is it taxed by the IRS?
What is it?

GILTI is taxed as a deemed dividend from the
CFC to the owner. This is taxed at ordinary US
tax rates (up to 37%). Similar to Subpart F, the
US will not tax GILTI a second time when an
actual dividend is subsequently made.

Hybrid entity is the name given to
circumstances where an entity is considered
differently for US and non-US purposes. A
common example is a US limited liability
company which can be considered as a
partnership (transparent) for US tax purposes,
but as a corporation (opaque) for non-US
tax purposes, including the UK. A UK limited
liability partnership is the opposite as the
US considers a corporation, while the UK
considers a partnership.
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What do I have to file?
Form 8992 calculates the amount of CFC
profit that is GILTI and it is taxed on your US
tax return.
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5. Passive Foreign Investment
Corporation (PFIC)
What is it?
If a non-US company is not a CFC, it may
be considered a PFIC, particularly if the
majority of a non-US company’s income or
assets are from investments rather than
trading operations. Many non-US collective
investments such as mutual funds and
exchange-traded funds are PFICs

How is it taxed by the IRS?
A US owner of a PFIC is taxed at the higher
ordinary US tax rates (up to 37%) on excess
distributions from the corporation. These are
dividends which are greater than dividends in
earlier years and all sales proceeds received
when the shares are sold. In addition, income
from PFICs also attract a late payment charge
calculated in relation to the holding period of
the corporation that compounds over time.

What do I have to file?

rates (up to 37%). The US will not tax Subpart
F a second time when an actual dividend is
subsequently made.

What do I have to file?
It is calculated on certain schedules of Form
5471 annually and taxed on your US tax return.

Would you like to know more?
Planning is advisable to work out how to avoid
some of the above items and to ensure all
required reporting is completed in a timely
manner.
Our team specialise in helping US
entrepreneurs and business owners in a
practical and collaborative way, depending on
each person’s individual circumstances and
needs, whilst balancing their worldwide tax
exposure.
If you would like support with your reporting
requirements, please get in touch with your
usual Blick Rothenberg contact.

Form 8621 is required to be filed to report
each PFIC and is filed with your US tax return.

6. Subpart F Income
What is it?
Subpart F income is a type of US taxable
income which US owners of a CFC may
have to include on their US tax return. If the
CFC has profits from investments or other
particular types of income, the owner will need
to report this as additional personal income.

Planning is advisable to
work out how to avoid
some of the above items
and to ensure all reporting
required is completed in a
timely manner.

How is it taxed by the IRS?
Subpart F income is taxed as a deemed
dividend from the CFC to the owner in the year
it is earned. This is taxed at ordinary US tax
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Building our teams recruitment in a virtual world
By Adam Smith, US/UK Private Client Partner

I have always been very proud of our graduate
recruitment programme. It’s something that
we recognised as a key part of our growth
strategy when Westleton Drake was founded,
and something that we have been able to build
on under the Blick Rothenberg brand.
It has been very satisfying watching our
graduates gain their qualifications and build
their careers with us. Some have moved on,
but I’m pleased to say we have had far more
successes than failures. I can also say that I
have personally interviewed every single one
of the bright-eyed, enthusiastic (and slightly
naïve) trainees that have walked through our
doors… and despite lockdown, I continue to
do so.
We have all had to adapt our working
practises this year and find new ways
to adhere to the high standards we set
ourselves. Recruitment is no exception. There
has of course been an evolution over the last
decade to online testing – Maths, English,
Psychometrics - often coupled with short
video presentations from the candidate as
part of the application process, but nothing
beats an in-person conversation to find out if
that candidate would be a good fit. And for me
that is the most important element – will the
individual make a good member of our team.

It would have been easy to defer our graduate
recruitment this year, but as we look to sustain
our continued growth, we knew that wasn’t
an option. The longer-term impact on our
business would have vastly outweighed any
additional challenges now. Unsurprisingly, the
quality of candidates was higher than ever.
This is a tough market for graduates with
many other firms postponing or cancelling
similar programmes. All the better for us.
In the past we have run assessment days, with
team challenges ranging from prioritisation
tasks to building marshmallow and spaghetti
towers. This year was a little different. The
virtual assessment day was held via Microsoft
Teams (other providers are available) and took
on more of a ‘presentation and discussion’
format. It was certainly interesting to hear the
views of the next generation on agile working
and its impact on businesses and the wider
economy. But my overriding impression of the
assessment morning was just how normal
it felt, and how comfortable everyone was
interacting in this new virtual forum.
After some further individual video interviews
with myself and Sonya Rees, we were
delighted to welcome Toye, Ben, Preetesh,
Dan, Mutasem, Megan, Nitin, Olivia and Ross,
who all started with us on Monday 19 October.
Welcome to our Team!
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Six months into a new role
and I’ve still not seen our office
By Ross Annand, US/UK Senior Tax Manager
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Starting a new job mid-way through a global
pandemic wasn’t what I had in mind when I
handed my notice in to my previous employer
at the beginning of February 2020.
I had envisaged that my first week at Blick
Rothenberg at the beginning of May as
a senior manager would involve a sunny
commute in to a swanky Gracechurch Street
office and a few introductory beers and
chats with my new colleagues - a significant
number I had worked with at my former
employer. Instead, I began work remotely
during lockdown.

Blick Rothenberg

My first day on the job coincided with when
we had the builders round to sort out our new
kitchen – a six-week job, for which I would now
be in the house the whole time. Yes, there was
social distancing in play to keep us all safe and
yes we had a porta-loo on the drive.
Although I am fortunate to have a ‘home office’,
having your one-year old son crawling into the
room every now and then, eager to sit on your
lap and attempting to pummel the keyboard,
is also not ideal. I quickly came to miss the
disconnect that normally exists between work
and home.

338

By the end of my first week,
I was absolutely sure I had
made the right decision in
joining Blick Rothenberg.
Despite these challenges, however, by the
end of my first week, I was absolutely sure I
had made the right decision in joining Blick
Rothenberg. I could also already understand
why many of my former (now current)
colleagues had done the same.
Already knowing a lot of the staff, as well
as my familiarity with similar processes and
software has made the transition a lot easier.
But within a couple of months, I felt like I was
‘part of the furniture’, which is a testament to
the team and something I thanked them for in
a message last week.
Since the beginning of November, I have been
at Blick Rothenberg for six months (which has
flown by) and have still not stepped foot in
our office. Normally, I would be trekking up to
London from Kent four or five times a week.
Instead, I’ve been up to London twice since
lockdown began back in March – on both
occasions just to get my haircut.
It has undeniably been a difficult year all
round, for everyone. And like most people,
I can’t wait to see the back of 2020 and for
life to get back to some kind of normality,
whenever that may be.
Nevertheless, 2020 has been good for me for
two reasons. First, getting the opportunity to
spend more time with my family. And second,
joining Blick Rothenberg. I look forward to
what will hopefully be a fruitful career and I
thank the firm for not only being welcoming
but also adapting well to the difficult situation
we all currently find ourselves in.
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