Insights

VAT

VAT:alert
April 2020

W

elcome to our VAT:alert. This briefing contains timely information
on VAT issues that may affect your business.

COVID-19 - Government support for all UK
VAT-registered businesses
The Government has announced unprecedented measures that will
help to relieve pressure on businesses affected by a slowdown in
trade caused by the Coronavirus. Many businesses have been told
to close potentially for a few months and managing cashflow will be
critical if they are to survive.
VAT payments due from 20 March until 30 June 2020 can be
deferred automatically. There is no application required and
businesses will be given until the end of the 2020/21 tax year to
pay any liabilities that have accumulated during the deferral period.
This effectively gives a VAT payment deferral for one quarterly VAT
return (or three individual monthly VAT returns). However, all VAT
returns must still be filed during the deferral period. This applies to
all UK-established business.

There have been no specific announcements on what happens if
you are unable to file your VAT return due to illness or having to
self-isolate. However, given the approach by the Government so far,
we expect that the normal mitigation rules will be applied. During the
deferral period, since payment of VAT is not required, there should
not be any penalties or interest accruing. For defaults not covered
by the deferral arrangements, businesses should be prepared
to make a case for reasonable excuse where unavoidable and
unforeseen circumstances have led to the default.
For further information on this and other measures being introduced
to assist with the economic effect of COVID-19 you can visit our
Coronavirus Practical Guidance Hub for our latest updates and
insights.

For those businesses currently making VAT payments on account,
they should be preparing to adjust or cancel any payments due to be
made during the deferral period. If you pay your VAT liability by direct
debit, you need to cancel the direct debit with your bank to take
advantage of the VAT deferral.
HM Revenue & Customs (HMRC) has confirmed that VAT repayment
returns, and other refund claims will continue to be paid as normal.
Therefore, if you are in a VAT repayment position, your VAT returns
should be filed as quickly as possible after the quarter- (or month-)
end to improve cash flow. If you anticipate being in a regular
repayment position, consider switching to monthly VAT returns.
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The Chancellor’s Budget speech on 11
March seems a long time ago.
Budget 2020 news
In view of recent events, the Chancellor’s Budget speech on 11
March 2020 seems a long time ago. However, there were some
important VAT announcements.

Postponed import VAT accounting from 1 January 2021
The UK Government has confirmed that postponed VAT accounting
will apply to all imports of goods (including from the EU) with effect
from 1 January 2021. This coincides with the end of the Brexit
transition period after which the UK will formally leave the EU single
market and Customs Union.
Postponed VAT accounting will provide a welcome cashflow
advantage for all UK VAT-registered importers and place the UK on
a competitive footing with many EU countries that already allow
import VAT to be set off in their VAT returns, rather than have to pay
it at the time of importation, only to claim it back through their VAT
returns.

Zero-rating of electronic publications from 1 December 2020
The Chancellor also announced in his Budget speech that the UK
will apply the zero-rate of VAT to a range of e-publications including
books, newspapers, magazines and academic journals from 1
December 2020. This is in line with the EU policy of allowing Member
States to adopt a zero or reduced rate for e-books.
It follows HMRC’s loss in the First Tier Tribunal which held that
electronic versions of newspapers should always have been
zero-rated. However, HMRC has appealed this decision to the Upper
Tribunal and released its first Revenue and Customs Brief of the year
advising that it remains of the view that electronic publications are
standard rated and will not refund any claims submitted for past
periods. However, the Brief does provide information on how to
submit protective claims. Also, even if HMRC loses on appeal, they
are likely to rely on the unjust enrichment rules which could force
claimants to repay any VAT refunded back to their customers.

Zero-rating of women’s sanitary products from 1 January 2021
As announced in the Conservative Party’s manifesto, the UK
Government will flex its new-found freedom and leapfrog the EU’s
promise of more flexible VAT rates and abolish VAT on women’s
sanitary products with effect from 1 January 2021.

Further Budget issues
A number of consultations and working groups will take place
on subjects such as duty and tax-free goods for cross-border
movements, the VAT treatment of financial services and partial
exemption. The Government is also aiming to clarify the VAT
exemption for management services provided to certain funds.

Brexit news
The UK has now entered the transition period during which a future
free trade agreement will be negotiated with the EU. There will be
no changes to the current VAT rules at least until 31 December
2020, but the Government is now asking businesses to prepare
in the event that a trade agreement has not been agreed before
1 January 2021. This would see the UK leave the single market
and Customs Union and be required to trade with the EU on World
Trade Organisation rules. Many of the EU VAT simplifications would
disappear and customs duty tariffs on EU imports and exports
would apply.
We understand that the Government’s easements that were
proposed in the event of a no-deal or Hard Brexit in 2020 will not
be implemented on 1 January 2021. This includes the Transitional
Simplified Procedures regime and emergency nil rate tariffs that
were designed to simplify the cross-border movement of goods on a
temporary basis.
As the negotiations continue, further announcements are expected.
In the meantime, there are some practical steps businesses should
consider in preparation for what Brexit could really mean at the end
of this year. More information can be found on our Brexit hub.
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Making Tax Digital (MTD)
HMRC issued the following announcement on 30 March 2020:

“We understand that the impact of COVID-19 is creating
extremely difficult times for all, and we are committed to helping
in every way possible all those businesses facing unprecedented
challenges. Therefore, we are providing all MTD businesses with
more time to put in place digital links between all parts of their
functional compatible software. This means that all businesses
now have until their first VAT return period starting on or after
1 April 2021 to put digital links in place.”
Also, a recent survey conducted by the Chartered Institute of
Taxation and the Association of Tax Technicians has questioned the
benefit of digital tax reporting and as a result these organisations
were calling for a thorough review and further consultation before
rolling out MTD more widely, and specifically before including the
filing of Income Tax returns. The Government responded with a
policy paper with an evaluation of the introduction of MTD for VAT
and related research.

A VAT assessment might not look like one
The question arose whether letters issued by an HMRC officer, with
which he admittedly did not intend to assess for VAT, amounted to
a formal VAT assessment. The Court of Appeal decided that the
answer was yes. Although the letters did not include the header
‘Notice of Assessment’ a substance over form approach needed
to be taken and in the Court’s view a reasonable reader would have
read the letters together and understood them as a VAT assessment.
Businesses should be mindful that a VAT assessment might
not arrive in the familiar shape or form and thoroughly check all
correspondence received from HMRC for its content.

Volkswagen loses appeal on recovery of VAT on
second-hand margin scheme for cars
The Upper Tribunal ruled against Volkswagen Financial Services
(UK) Limited (Volkswagen) who wanted to apply the margin scheme
for second-hand cars in the following circumstances. Volkswagen
would provide a car together with finance under a hire-purchase
agreement and account for VAT on the whole value of the car
upfront, although it would only receive the payments from the
customer in instalments. Volkswagen would take the car back either
when the customer chose to return it under the provisions of the
agreement, or if the customer was unable to meet their payment
obligations, and would then normally sell the car at auction.
In a nutshell, Volkswagen argued that the taking back (or
repossession of) the car constituted a “supply of goods” to
Volkswagen by its customer. However, the Upper Tribunal agreed
with the First-tier Tribunal that this was not the case. As a result, the
margin scheme cannot apply and any adjustment for the VAT that
Volkswagen had paid upfront needed to be made under the normal
VAT rules.

What constitutes ‘reasonable care’?
How far do you have to go to have taken reasonable care in filing
your VAT returns? Not as far as HMRC would have you believe,
particularly if you have relied upon caselaw that existed at the time.
Marlow Rowing Club had a new clubhouse constructed and,
amongst other conditions, in order to qualify for zero-rated building
works, the club would have issued a certificate to the builder. It later
transpired that the building works should not have been zero-rated
and because HMRC could not collect the VAT from the builder, it
tried to levy a 100% penalty on the club for issuing a false certificate.
The club appealed on the basis that they had taken reasonable steps
to determine the VAT treatment at the time. Remember, this dispute
with HMRC was not about the VAT cost itself on the new clubhouse,
but whether HMRC could levy a penalty for issuing a false certificate.
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The club had sought advice from its accountants on the VAT
treatment of the building works, there was caselaw at the time in
their favour and a favourable Counsel’s Opinion on both the VAT
treatment and whether the club was taking ‘reasonable care’ in
seeking to determine the VAT treatment.

restriction of the input tax recovery. Whilst the facts of the case were
somewhat unusual, the case contains interesting analysis on which
activities allow input tax recovery. Any fund managers or funds with
restricted input tax recovery might want to review this case and
compare it with their own arrangements.

The First-tier Tribunal found in favour of HMRC and the club
appealed to the Upper Tribunal where HMRC sought to have
the appeal dismissed, mainly on the grounds that neither the
accountant’s advice nor Counsel’s opinion should have been relied
upon, and that the club should have sought advice from HMRC. The
Judge found not only that the club had sought professional advice
and made a reasonable decision as a result, but also that seeking
advice from HMRC would have been pointless since their policy was
known and, critically, that HMRC’s policy did not represent the law
but only their interpretation of it. Therefore, a taxpayer should not be
obliged to seek HMRC’s advice in such circumstances.

Different VAT rates for a single supply of services?

Whether or not a taxpayer has taken reasonable care will frequently
be a matter of dispute with HMRC, but it is now clear that you do
not have to seek advice from HMRC, particularly where their policy
is known. Provided you take prudent steps to seek advice from
appropriate advisers and make a reasonable decision as a result,
the Courts have held that such actions are likely to constitute
reasonable care.

Whilst this case deals with the general question of whether a single
supply can be subject to two different VAT rates in exceptional
circumstances, it will be of particular interest to special investment
funds purchasing such services. The VAT exemption for the
management of special investment funds has been the subject of
a plethora of litigation in the UK and at the CJEU. This has recently
been highlighted by the Budget announcement to provide more
clarity in this area.
BlackRock Investment Management (UK) Ltd (BlackRock) purchases
investment management services provided via an IT platform from
the US which are in principle standard-rated and therefore subject
to UK VAT under the reverse charge procedure. However, Blackrock
uses these services to manage both special investment funds
and general funds. The taxpayer therefore argued that the VAT
exemption for special investment funds should apply to that part of
the platform services that are used for the special investment funds.
This would mean that the reverse charge would not apply in this
respect.
However, the general principle is that a single supply of, in this case
investment management services, should be subject to a single VAT
rate or VAT treatment.
The CJEU was therefore asked to rule whether one single rate of
tax needed to be applied in these circumstances or whether the
consideration could be apportioned in accordance with the use
of the management services for either general funds or special
investment funds.

Investment funds - input tax recovery on set-up costs
This case will be of interest to businesses that provide exempt
services or may have non-business activities such as holding
companies, because they cannot, or not fully, recover input tax.
This includes input tax incurred on initial set-up costs which can be
significant and can only be recovered if it relates to taxable supplies.
This case also looks at the VAT grouping rules which allow
intra-group supplies to be ignored for VAT purposes in context with
Court of Justice of the European Union (CJEU) case law on holding
companies.
In the case of Melford Capital the First-tier Tribunal allowed the input
tax recovery for the set-up costs of a commercial property fund. This
was on the basis that the general partner of a limited partnership
was a member of a VAT group that was found to only make
taxable supplies in the form of advisory, property management and
administrative services. In other words, contrary to what HMRC had
claimed, the VAT group only made taxable supplies and there was
no investment or non-business activity which would have triggered a

In the Advocate General’s (AG) opinion, the services in this particular
case constitute a single taxable supply and therefore a single VAT
rate must apply. The AG suggests though that if more data had
been available enabling the tax authorities to identify precisely and
objectively the services provided specifically for special investment
funds, the exemption might apply. It would be helpful if the Court
would include comments on this suggestion in its judgment.

Reminder: domestic reverse charge for B2B
construction industry on 1 October 2020
Originally intended to be introduced with effect from 1
October 2019 and subsequently delayed for a year, the
domestic reverse charge for construction services will
now come into effect on 1 October 2020. The domestic
reverse charge is an anti-fraud measure and means that the
customer, rather than the supplier, will become responsible
for accounting for the VAT on certain B2B construction
services. Businesses in the construction industry should
by now have prepared for the changes and implemented
procedures for when the new rules will apply.
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• International, cross border and EU issues

How we can help
Our VAT specialists offer a wide range of bespoke services to
support your business, including:

• Partial exemption calculations and reviews
• Special reliefs for charities and not-for-profit organisations
• Enquiries, disputes, penalties and interest charges imposed by
HMRC

• Governance and VAT risk management
• Specific transaction-based VAT consultancy
• Land and property transactions (including construction
services)
• Business mergers, acquisitions and restructuring
• Businesses expanding internationally

• VAT compliance including VAT returns
If you have a VAT question, wider indirect tax problem or if you are
about to embark on a transaction and want to understand the VAT
implications for your business, get in touch now to speak with an
advisor.

• Overseas businesses coming to the UK
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