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Brexit: Planning for a no-deal scenario
On Tuesday 15 January 2019, the UK Parliament firmly rejected the proposed ‘Withdrawal Agreement’.
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he Government is now seeking alternatives both within the UK
political establishment and with the EU. As a result the plans for a
no deal by UK and EU businesses involved in intra EU trade must
take on an added urgency.

Companies should have in place a firm plan for their business
continuity and contingency in the event that the UK withdraws on
29th March 2019 with no agreed transition or final exit deal with the
EU in place.
It is important to understand the consequences in case the UK
leaves the EU without an agreement on 29 March 2019. The legal
framework under which the EU has developed free trade between
its 28 member states (including the UK) contains four fundamental
rights for every EU citizen or business, called the four EU freedoms.
Under this framework goods, services and capital can flow freely
between EU member states and EU citizens and businesses can
move to any member state to reside, work and operate.

Free movement of goods
The EU acts as a Customs Union which means that member
states are prohibited from levying duties/tariffs on goods travelling
between borders with other member states. Equally, goods can
travel to other member states without custom controls (customs
will still make random checks and check any imports from outside
the EU, which would then be able to travel around the rest of the
EU without further checks). In principle, something manufactured
in Manchester can travel to Milan via France, Germany and Austria
to be sold without any checks or tariffs imposed at the borders it
crosses on the way.
Under the withdrawal agreement, the UK would stay in the EU
customs union for the time being. However, if the withdrawal
agreement does not receive approval this could impact how goods
flow between the UK and the rest of the EU.

Changes to the VAT rules
In a no-deal scenario there will be a number of issues involving
intra-EU cross border transactions in goods and services that need
to be considered. For example, these could involve triangulation
movements between EU registered businesses. Currently, a UK
business can buy goods from a VAT registered supplier in one
EU country and sell them to another EU country without a need
to register in either of the countries concerned. However, this
simplification, known as triangulation, only applies to businesses
registered in the EU.
Another example is distance selling of goods to EU consumers. At
present, a UK business selling goods to EU private consumers only
needs to consider registering for VAT in the customers’ country if the
distance selling thresholds are exceeded (e.g. €35,000 in some EU
countries and €100,000 in others). In case of a no-deal Brexit these
rules may not apply to the UK and multiple VAT registrations could
become compulsory throughout the EU regardless of the value of
sales.

If the withdrawal agreement does
not receive approval this could
impact how goods flow between the
UK and the rest of the EU.
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Introduction of tariffs
If the UK leaves the EU without an agreement, the UK will most likely
leave the EU Customs Union at the same time, meaning that goods
could no longer move freely and tariffs might be imposed on goods
that move between the UK and the EU. In the absence of a trade
agreement between the EU and the UK, World Trade Organization
(WTO) customs duty rates might be applied for the time being,
meaning that significant additional costs could be incurred for
businesses moving goods between the UK and the EU.
Businesses should also expect significant delays at borders
since customs checks might be introduced. There might also be
additional reporting requirements introduced for importers that
might carry costs as well. There are numerous measures to mitigate
the potential impact of the introduction of tariffs and related
complications for traders. For example, businesses should ensure
that their goods continue to be EU-compliant by providing proof of
the goods being imported or exported.
Businesses should also ensure that their shipping and freight agents
are prepared for any scenarios and are experienced in submitting
import and export documentation.

Freedom to provide services
This freedom allows a national of a member state to provide
their services for remuneration to other member states without
unjustified restriction. Additionally, it also allows that individual to
be able to set up a business in another member state. For example,
a Portuguese architect could set up a company in Belgium and
perform architectural services to a customer in the UK.
Under the terms of the withdrawal agreement the UK would
stay in the single market for services for the time being. The UK
Government has proposed to leave the single market for services
at the end of the transition period, which could make the UK less
accessible for European businesses. Vice versa, it would also make
the EU less accessible for UK businesses.
Employer status issues
Employers are currently able to second people to other EU countries
on a formal assignment to work on projects, a construction site or
acting as sales representatives. It is questionable under what terms
employers will still be able to second staff to EU member states in a
Brexit no-deal scenario. Depending on how long staff are seconded
to another EU country for, usually the employer has an obligation
to register with local authorities and report any local tax and social
security figures that are due.
There is a risk that UK employers might be economically
discriminated by other EU member states during the process of
seconding their staff. One solution could be to establish a company
in one European member state who acts at the EU employer for staff
working in EU member states. If companies are looking to establish
a formal presence in another EU member state, to ensure that EU
markets remain available to them, it is important to fully assess all
the factors associated with this decision (e.g. tax, social security,
employment law, staff availability and registration requirements).

Employers are currently able to
second people to other EU countries
on a formal assignment to work
on projects, a construction site or
acting as sales representatives.
Risks to entrepreneurs and owner-managed businesses (OMB)
A no-deal Brexit could potentially be even harder to manage for
smaller businesses and start-ups. The complexity and additional
costs involved with an uncontrolled exit from the EU can create a
burden to employ talent, access new markets and grow the business
further. It will be important to assess the additional individual risks
a small business has in a no-deal scenario and communicate these
risks to the stakeholders of the business.

Free movement of capital
This prohibits EU member states from applying restrictions on the
movement of capital between member states, including dividend
and licence payments. Its effect also means that EU citizens are not
subject to limits on purchasing different currencies, opening bank
accounts and buying shares in companies based in other member
states, buying property, etc. This for example allows a Maltese
citizen to open a bank account in Ireland and use the money placed
in the account to buy a property in the Czech Republic and shares in
a Swedish company.
Under the withdrawal agreement the UK would still apply the rules
of the single market for capital, assuring that dividend, licence
payments, etc. can flow without restrictions. However, if the
withdrawal agreement does not receive approval the rules for free
movement of capital could come to an end on 29 March 2019.
Bilaterally agreed tax treaties between the UK and the 27 remaining
EU member states still provide a framework of how certain
payments between countries are treated for tax purposes, however,
in some areas these are not as preferential as under the EU rules.
Corporate tax considerations
The withdrawal agreement reaffirms the UK’s commitment to curb
harmful tax measures and will promote good governance and
cooperation in the tax area. There are certain EU directives such
as the Parent-Subsidiary directive and the Interest and Royalties
Directive, which currently mean that payments of dividends, interest
and royalties between associated companies of different member
states are exempt from state source tax, e.g. withholding taxes. On
leaving the EU, the benefits of these and other directives may be
withdrawn.
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Groups with companies in the UK and different member states
should consider whether relevant tax treaties with the UK afford the
same exemptions as are available under the EU directives. Groups
which have carried out cross-border restructuring involving UK
companies which have relied upon the EU Mergers Directive or other
laws which involve fundamental freedoms afforded by membership
of the EU, should review whether any tax charges could crystallise as
a result of a UK group member losing its EU residence post-Brexit.
EU State Aid rules provide approvals in respect of many areas
relevant to UK companies such as R&D tax credits, Enterprise
Management Incentives and the Enterprise Investment Scheme.
Under the withdrawal agreement, the UK will remain within the EU’s
State Aid regime during the transition period. After the transition
period it is unclear how these rules might operate.
Exchange rate fluctuations
As the EUR/GBP exchange rate fluctuates, and may continue to do
so significantly in a Brexit no-deal scenario, smaller businesses/
OMBs may need to look at how they manage their FX exposure with
more care. Importers from the EU may want to import early to lock
in costs/exchange rates at favourable prices, although this needs to
be weighed against the cost of storage and warehousing.

Free movement of workers
The free movement of EU citizens between member states
underpins all of the other freedoms. It allows them to travel freely
between member states, to move permanently to another state, to
work in another state without the need for a work permit, as well as
to benefit from health and social security rights of the country they
reside in.
The UK Government has announced that it wishes to end free
movement of labour as part of the Brexit process. The withdrawal
agreement provides that during the transition period workers could
still move freely to the UK, however, there are specific rules around
the right to establish permanent residency in the UK. In case the

withdrawal agreement does not receive approval, the free movement
of workers could end abruptly on 29 March 2019, with adverse
consequences for cross-border trade.
Social security
Multi-state workers, e.g. people who work in the UK and another EU
member state on an ongoing basis, are presently only subject to
social security liabilities in one EU jurisdiction. This could change in a
no-deal Brexit scenario and in the worst case they could perceivably
become liable to double social security contributions. It is not clear
how quickly any underlying social security treaties between the UK
and other EU countries could be updated or implemented if there is
presently no agreement.
Social security costs differ significantly around Europe with
employers’ rates in some countries exceeding 40% of gross
salaries. Employers should therefore review their staff lists, to fully
understand the structure of their workforce and the number of
people they have who are classified as multi-state workers. This will
help them understand the potential impact of any changes in this
area and to start planning accordingly.
Non-dom status
Irrespective of Brexit, the non-dom regime is an important element
of the UK’s personal tax regime, in attracting talent and wealth to
the UK economy. A number of European countries have recently
introduced equivalent competing tax regimes, such as Italy,
Portugal and Spain. The value of the non-dom regime should not
be underestimated during the post-Brexit considerations, whichever
course it ultimately takes. Factors linked to the non-dom regime (e.g.
the availability of overseas workdays’ relief, for the first three UK tax
years for foreign employees working in the UK), can help ensure that
the UK remains a cost-efficient place to for businesses to second
employees too.
For more information on the impact of Brexit, please visit our
website www.blickrothenberg.com/Insights/Topics/Brexit
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